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In 1986, the prosecutor determined that there were insufficient groundsto

charge the appellant with the murder of hisformer girlfriend as there was no reliable
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identification evidence. The prosecution filewasclosed. Somefiveyearslater, inthe
midst of a sensational defamation claim launched by the appellant against a radio
station and aretired policeinvestigator who had worked on thefile, the prosecutor was
advised by the defamation case defendants of a potential new identification witness.
The prosecutor added the defendant police investigator to the prosecution team, re-
opened thefile, and decided to prosecute the appel lant on afirst degree murder charge.
Attrial, thejury found the appel lant guilty. On appeal, the Court of Appeal overturned
the conviction with strong criticism of the lack of credible evidence. Following his
acquitta, the appellant brought an action for damages for malicious prosecution
againg the Attorney General of Quebec. The Superior Court found the Attorney
General liable and entered judgment against the Attorney General for over amillion
dollarsin damages. A majority of the Court of Appeal allowed the Attorney General’s
appeal and dismissed the action. The question in front of this Court iswhether thisis
one of the exceptional casesin which Crown immunity for prosecutorial misconduct

should be lifted.

Held (L’Heureux-Dubé, Gonthier and Bastarache JJ. dissenting): The
appeal should be allowed.

Per McLachlin C.J. and lacobucci, Major and Binnie JJ.: Prosecutors are
vested with extensive discretion and decision-making authority to carry out their
functionsand courtsshould bevery slow to second-guessaprosecutor’ sjudgment calls
when assessing Crown liability for prosecutorial misconduct. The Department of the
Attorney General and its prosecutors, however, are not above the law and thisis one
of theexceptional casesinwhich Crownimmunityfor prosecutorial misconduct should
be lifted. Nelles sets out four requirements that must be established on a balance of

probabilities in an action in damages based on prosecutorial misconduct and those
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requirements are satisfied here. The record reveals that: (1) the respondent initiated
the prosecution; (2) the prosecution resulted in the appel lant’ sacquittd; (3) the Crown
prosecutor did not have reasonable and probable cause upon which to found the
charges brought againg the appellant; and (4) the prosecution was motivated by an

improper purpose.

Clearly a prosecutor need not be convinced beyond a reasonabl e doubt of
an accused person’ sguilt beforebringing charges, but theremust be sufficient evidence
to ground areasonabl e belief that aconviction could properly beobtained. Inthiscase,
it must have been clear to the prosecutor in 1991, when he authorized the charge of
first degree murder, that the evidence could not properly haveresulted in aconviction.
In particular, the eyewitness identification of the appellant, which was the primary
basis for reopening the investigation and prosecuting him, was flagrantly inadequate
and the surreptitiously recorded conversation between the appellant and the victim’'s
father was likely inadmissible evidence. Even if admissible, that conversation lacked
probative value. The charges brought againg the appellant were grounded in mere
suspicion and hypotheses and were not based on reasonable and probablecause. This,

by itself, is not sufficient to ground the appellant’ s lawsuit.

A suitfor maliciousprosecution requiresevidencethat revealsawillful and
intentional effort on the Crown’s part to abuse or distort its proper role within the
criminal justice sysem. In the civil law of Quebec, thisis captured by the notion of
“intentional fault”. The key to a malicious prosecution is malice, but the concept of
malice in this context includes prosecutorial conduct that is fuelled by an “improper
purpose”. Here, theimproper purposearose becauseof the mixing of aprivateinterest

(defence of the defamation suit) and apublicinterest (the prosecution). Thetrial judge
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so found and there was no valid basis for the Court of Appeal to interfere with this

finding.

The prosecutor’ sdecision to recruit the retired police investigator to assist
in the resurrected prosecution file, notwithstanding his status as a defendant in the
appellant’ swell-publicized million dollar defamation suit, isfurther evidence of malice
in the sense of the prosecutor’ s apparent indifferenceto theimproper mixing of public

and private business.

The prosecutor lent his office to support a defence strategy in the
defamation suit and, in so doing, was compromised by theretired policeinvestigator’s
apparent manipulation of the evidence and the irregularitiesthat took place during the
re-opened investigation. Therewasaflagrant disregard for the rightsof the appel lant,
fuelled by motives that were clearly improper. While Nelles established a generous
boundary within which prosecutors acting in good faith have immunity despite bad
decisions, the mixed motives of the prosecutor in this case carried him across that

boundary and amounted to malice.

Per L’ Heureux-Dubé, Gonthier and Bastarache JJ. (dissenting): In Quebec,
the extra-contractual civil liability of the Attorney Genera of Quebec and of
prosecutors for malicious prosecution is part of the public law. The public law of
Quebec on thispoint isgoverned by the public common law. Theprincipleslaid down
in Nelles are part of the public law of Quebec and those principles state that the
Attorney General and prosecutors enjoy, not absolute immunity in respect of the tort
of malicious prosecution, but relativeimmunity. Nelles appliesintegrally in Quebec
and, consequently, there is no need to apply the notions of fault in Quebec’s private

law in order to decide that liability; rather, the public law test stated in Nelles should
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be applied. The necessary threshold for lifting the immunity of prosecutors is high.
In this case, the facts alleged againgt the Attorney General and the prosecutor do not
meet the last two criteriain Nelles. The evidence in the record establishes that at the
time the prosecution was initiated the prosecutor could reasonably have believed that
he had reasonabl e and probabl e grounds to charge the appellant and that he did not act

with malice.

The role of the Attorney General is not that of the judge, nor to be
objectively satisfied, beyond areasonable doubt, of the guilt of an accused, or evento
ensure, in that respect, that the evidence he or she haswill necessarily be sufficient to
guarantee aguilty verdict. In subjectiveterms, he or she must believein good faithin
the guilt of the accused, and that certainty must be based on reasonable and probable
grounds. From therecord, it is apparent that the prosecutor had a sincere belief in the
appellant’s guilt. On the question of the objective analysis of the reasonableness of
that belief, it must be determined whether a prudent and cautious person would have
believed that the appellant was probably guilty of the crime. In applyingthat test, one
must have regard to the circumstances of the case. In thiscase, the charge waslaid on
the basis of entirely circumstantial evidence. Even though none of the facts disclosed
by theinvestigation at that time, taken in isolation, was sufficient to establishthe guilt
of theaccused, that evidence, when added up and taken initsentirety, could reasonably

have justified afinding of guilt.

In particular, at the time the criminal charge was laid, the prosecutor had
reason to believe that the conversation between the victim'’s father and the appellant
was admissible. The Court of Appeal acknowledged that, when the trial judge made

his decision to admit the conversation, there were particular circumstances that
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justified the conclusion he had reached. In this particular context, we cannot require
more of the prosecutor, at the time he laid the charge, than was required of the trial
judge at the time his decision was made. On the question of the identification of the
appellant, thiswasmerely one element in thebody of circumstantial evidenceonwhich
the charge was based. The new witness was not an eyewitnessto the murder, and his
testimony was not intended to identify a murderer, but rather simply to add an
additional element to the body of evidencethat wasalready availableto the prosecutor.
In addition, the rules set out in the case law regarding identification are very flexible.
Even an “irregular” identification can be legally admissible in evidence. The
prosecutor therefore acted in conformity with the state of the law regarding
identification. Regardlessof itsprobativevalue, theidentification in thisinstance was
not illega. It was up to the jury to assess that identification evidence, and it was up
tothejudgeto caution thejury regardingitsprobativevalue. Evenif theidentification
related solely to the appel lant’ seyesand beard, the prosecutor isneither judge nor jury,
and he had the right, and even the duty, to take that evidence to the justice system,
provided that he himself believed that it was valid. Thereis nothing in the record to

suggest that this was not the case and that he acted in bad faith.

In light of the evidence in the prosecutor’s possession at the time he
authorized the laying of the charge of first degree murder againg the appellant, when
it isexamined in its context in light of the nature of the evidence and the law at the
time, the prosecutor could plausibly havebelieved that he had sufficient reasonableand
probablegroundsto charge the appellant. Other important elementssuggest that there
were sufficient grounds, such as the fact that the judge at the preliminary inquiry
committed the appellant for trial. One must assume that the judge was cognizant of

the state of the law. If he considered the evidence offered by the prosecutor to be
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sufficient to justify committal for trial, the prosecutor cannot be criticized for reaching
the same conclusion. Moreover, thetrial judge did not direct averdict of acquittal and

the appellant was found guilty by the jury at the end of his criminal trial.

To demonstrate malice, the appellant must show on a preponderance of
evidence that there was an improper purpose and that the powers of the prosecutor
were perverted to that end. Thisstandard, which must be applied strictly, isahigh and
clear one, inthat it callsfor proof of the subjective intent of the prosecutor to act out
of malice or with an improper purpose. In this case, the mere fact that he authorized
the laying of acriminal charge which resulted in averdict of acquittal cannot support
the conclusion that there was malice on the part of the prosecutor. 1t would be contrary
to the standard of conduct set out in Nelles and it would place an obligation on the
prosecutor in respect of theresult. A standard of that nature would amount to denying
the prosecutor any immunity. The existence of reasonable and probable grounds for
laying the charge rules out the possibility that the prosecutor was acting out of any
“improper purpose’ onthisground. The evidencein the record establishesthat it was
the appearance of anew witnessthat influenced the conduct of the prosecutor, and not
the publicity surrounding the civil defamation action. The prosecutor had nothing to
do with that action. It was only at the request of his superiors that he reopened the
case. Nor can the prosecutor be criticized for the acts of an officer who was at that
timeretired from the police, when the prosecutor was unaware of those acts, for which
the investigator had received no mandate from the prosecutor. It islogical that the
Attorney Generd, through thepolice, subsequently obtained that investigator’ sservices
to pursue the investigation, since he was the one who had conducted the entire

investigation in this case from the beginning. Finally, thereisno indication of malice
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on the part of the prosecutor in the prosecutor’s use of the conversation between the

victim's father and the appellant in his argument at trial.

Inshort, thereisno evidenceto show that the prosecutor acted for personal
purposes, out of vengeance or ill-will toward the appellant, in bad faith or beyond his
mandate for improper purposes, or that he committed a fraud on the law. A careful
examination of thefactsin evidencein the civil action shows rather that the prosecutor
acted within the bounds of his functions as a public officer, by prosecuting an

individual whom he believed, in good faith, to be guilty of acrime.
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The judgment of McLachlin C.J. and lacobucci, Mgor and Binnie JJ. was

delivered by

lacoBuccl AND BINNIE JJ.--

|. Introduction

In 1986, the prosecutor determined that there wereinsufficient groundsto
charge the appellant with the murder of hisformer girlfriend, France Alain. Therewas
no doubt that a murder had occurred. It was the prosecutor’s opinion, however, that
therewas no reliableidentification evidence againg the appel lant or anyoneelse. The

prosecution file was closed.

Some five years later, Radio Station CHRC broadcast sensational
allegations linking the appellant to the murder, and the appellant retaliated in January
1991 with an action for defamation claiming damages of a million dollars against
André Arthur, ajournalis of the radio station, and John Tardif, the then retired police
investigator who had worked on the closed file. The appellant had previoudy worked
as anews reader at CHRC.

At this point, morethan eight yearsafter the murder, ajournalist at CHRC

(the appellant claimsit was Arthur himself) contacted Tardif about anew witnesswho
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allegedly could supply the necessary eyewitness identification. The witness' s name
was Paul-Henri Paquet. Accordingto Paquet’ ssworndeclaration, [TRANSLATION] “all
the commotion” around the case, including the news reports involving Tardif and
Arthur, iswhat convinced him to come forward. Subsequently, declared Paquet, he
saw the appellant’ spicturein anewspaper articleabout the appel lant’ sdefamation suit
againg Tardif and Arthur and was suddenly struck by the eyes of the appellant whom
he allegedly recognized as the man he encountered on the night of the murder. Paguet
declared:

[TRANSLATION] So at 8 am. | decided to go immediately to radio
station CHRC to leave a message for Mr. Arthur and/or Mr. Tardif that |
would probably have something to add to the France Alain case. (I told an
announcer named Mr. Thibeault that the night of the murder someone had
said to me“Don’t go see it, it’s not anice thing to see.”)

Paguet also sworethat afew dayslater (evidently through the intervention of someone

at CHRC), he met with Tardif [TRANSLATION] “who had taken charge of the case’.

Under our criminal justice system, prosecutors are vested with extensive
discretion and decision-making authority to carry out their functions. Given the
importance of this role to the administration of justice, courts should be very slow
indeed to second-guess a prosecutor’ s judgment calls when assessing Crown liability
for prosecutorial misconduct. Nelles v. Ontario, [1989] 2 S.C.R. 170, affirmed
unequivocally the public interest in setting the threshold for such liability very high,
so as to deter all but the most serious claims againg the prosecuting authorities, and
to ensure that Crown liability is engaged in only the most exceptional circumstances.
Againg these vital considerations is the principle that the Ministry of the Attorney

General and its prosecutors are not above the law and must be held accountable.
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Individuals caught up in the justice system must be protected from abuses of power.
In part, this accountability is achieved through the availability of a civil action for

malicious prosecution. As stated by Lamer J. (as he then was) in Nelles, at p. 195:

... public confidence in the office of a public prosecutor suffers greatly
when the person who is in a position of knowledge in respect of the
congtitutional and legal impact of his conduct is shielded from civil
liability when he abuses the process through a malicious prosecution.

The allegations in this case address one of those exceptional circumstances where it
has been established on abalance of probabilitiesthat the prosecutorial office hasbeen
found to have been used deliberately for purposes that we believe were improper and
inconsistent with the traditional prosecutorial function (Nelles, supra, at pp. 196-97).

Civil liability for malicious prosecution is therefore an appropriate remedy.

With all due respect to L’Heureux-Dubé J.’ s statement of the application
of “public” common law principlesto actions brought in Quebec againg the Crown for
malicious prosecution, we prefer the analysis of LeBel J.A. (as he then was) in the
Quebec Court of Appeal ([1999] R.J.Q. 398), which delineated the respective rol es of
public law and private law. We think, as well, that his approach is more consonant
with the approach to thisissue taken in common law jurisdictions. However, nothing
turns on this doctrinal difference in the present appeal. Our disagreement with our

colleague turns on the facts of this particular case.

It isimportant to note that when the Quebec Court of Appeal overturned
theappellant’ sconviction onthebasi sthat no properly instructed jury could reasonably

have found him guilty beyond a reasonable doubt, it not only criticized the trial judge
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for palpable errors but also pointed out the speculative and hypothetical nature of the
theory which constituted the basis for initiating proceedings againg the appellant:
[1992] R.J.Q. 2047, 76 C.C.C. (3d) 316. In a concluding statement, the Court of
Appeal observed that (at p. 383 C.C.C.):

[TRANSLATION] . . . the jury’s verdict rests in part on evidence that the
judge should have excluded. We are also of the view that the jury ended
up at itsverdict on the basis of inadequate instructions, in particular on the
visual identification evidence and the question of motive. Finally, we
consider that the identification evidence is so lacking in probative value
that it would be unreasonabl e, even taking into account the other evidence
called by the Crown, to find beyond a reasonable doubt that Mr. Paguet
saw the appellant near the scene of the crime on the evening of October 25,
1982.

Likethetrial judge and LeBel J.A., dissenting in the result in the Quebec
Court of Appeal, wefind that therecord in thisappeal sufficesto satisfy the Nellestest
becauseit revealsthat: (1) the Crown prosecutor did not have reasonable and probable
cause upon which to found the charges brought againg the appellant, and (2) the
prosecution was motivated by animproper purposewhichinlaw constitutes malicious
conduct and intentional fault. Thus, for thereasonsthat follow, we are of the view that
this is one of the exceptional cases in which Crown immunity for prosecutorial

misconduct should be lifted. We would therefore allow this appeal.

[1. Analysis

The starting point in any criminal prosecution is the presumption of
innocence. The prosecutor must assess, in good faith and without any motive but the

furtherance of the administration of justice, whether the presumption of innocence can
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be rebutted in a court of law. Thisis apractical decision based on the prosecutor’s
experience and knowledge, and on hisor her assessment of all the potentially relevant
evidence. A failed prosecution does not without more — much more — giveriseto a

viable claim for prosecutorial wrongdoing.

As we have noted above, Nelles, set out four requirements that must be
established on abalance of probabilities by the claimant in an action in damages based
on prosecutorial misconduct in order to avoid the Crown’ srelative immunity against
such suits. In this appeal, the first two requirements, namely that the respondent
initiated the prosecution, and that the prosecution resulted in the appel lant's acquittd,
areclearly satisfied. Our disagreement with our colleaguerelatesto the additional two
requirements, namely that the respondent lacked reasonable and probabl e grounds to

prosecute the appel lant, and that the prosecution was tainted with an improper motive.

A. Absence of Reasonable and Probable Cause

The existence of reasonable and probabl e grounds was defined for present

purposesin Nelles at p. 193 as follows:

Thistest containsboth asubjectiveand objectiveelement. Theremust
be both actual belief on the part of the prosecutor and that belief must be
reasonableinthe circumstances. Theexistenceof reasonableand probable
causeis a matter for the judge to decide as opposed to the jury.

The best evidence that the prosecutor lacked reasonable and probable
grounds prior to 1991 is the prosecutor’ s own admission in the stay application that

there was no caseto justify the laying of chargesat that time. As our colleague states
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at para. 163: “Hewasaware of hisrole, hisresponsibilities and thelaw, and he closed
thefile”. Theanalysis, then, turnsto the eventsof 1991, and to aconsideration of what
changed the prosecutor’ s decision and resulted in the charge of first degree murder
being laid againgt the appellant on March 20, 1991. Two pieces of evidence appear to
have been critical to that reversal. They constitute the bulk of the case againg the
appellant.  Firstly, the eyewitness “identification” by Paquet. Secondly, the
prosecutor’ sre-evaluation, in light of Paquet’ s evidence, of the conversation between
the appellant and the victim’ sfather which took place on May 30, 1983 and which was

surreptitiously recorded by the police. We will deal with these items separately.

(1) The Evidence of Identification

The critical evidence, from the Crown’s perspective, was the alleged
identification of the appellant by the witness, Paquet. However, the process through
which this identification was carried out was extremely flawed and unusual. As
mentioned, Paquet came forward through the intervention of the defendants in the
defamation action more than eight yearsafter the murder. He claimed to have seen the
probable perpetrator of France Alain's murder just minutes after she was shot.
Although Paquet allegedly reported the encounter to three other people within hours
of the murder, it is not explained why he did not go to the police eight years earlier.
Indeed, evenin 1991, rather than going strai ght to the police, Paguet went tothe CHRC
radio station, having been made aware of the well-publicized defamation action
brought by the appellant. Pagquet made this visit after seeing a photograph of the
appellant featured in a newspaper article on February 9, 1991, about the appellant’s
initial allegation of defamation. (The appellant began a second action in defamation

after his conviction was reversed by the Quebec Court of Appeal on August 20, 1992,
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but this second action cametoo late to have any relevanceto the present proceedings.)
The appellant saysit was Arthur himself who initially sent Paquet not to the police but
to speak to Tardif.

We wish to make it clear that we impugn neither the motives nor the
trustworthiness of Paquet. The issue, smply, is the very limited nature of what he
could honestly say about his encounter with a[TRANSLATION] “bearded man” on the
night in question. Such an encounter may have happened, but what if anything did it

have to do with the appellant?

Paquet told Tardif that he had identified the appellant’s eyes from the
recently published newspaper photo, eight years after he supposedly saw him during
amomentary encounter at night. Tardif then showed Paquet a photo of the appellant,
but covered all but the appellant’s eyes. Paguet affirmed that these were the eyes of
his“bearded man”, whom he had seen on the night of the murder. However, when the
full face of the appellant wasreveal ed, Paguet candidly stated that thiswasnot the man

he had seen. Thiswas Paguet’ s evidence on this point:

[TRANSLATION] Yes, at some point we were at the scene of the
incident that | described this morning, earlier, and then at some point, he
[Tardif] had me get into his automobile. Then he said to me: “1’ll show
you a photograph of Benoit Proulx.” Then hesaid: “Y ou tell me whether
or not that was who you saw.”

Then | immediately told him, | said: “Do youwant to help me out, we
can do it thisway.” | then said: “Begin by showing me the eyes, cover
everything, and then begin by showing me the eyes and then afterwards
you'll pull out your photograph.”
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He had awhite envelope. It was quite a large photograph. Then he
put -- he arranged things so as to show me just the eyes, and | then said:
“It'smy guy’s eyes, again, there, it's my bearded guy’s eyes.”

So, when he showed me the photograph, he had a new permanent, |
can say and it was black, a big beard and it's completely different; they
weren't the same glasses. | said: “That’sfine but it’s not my guy.”

He then had alook like he wanted to say: “Well, listen, it’s him.”

WEell, | said, “No, it’s not the quy | saw”, after | had recognized only
the eyes from the photograph and | didn’t want to agree, accept it. . . .
[Emphasis added.]

Tardif did not disclosethe existence of Paguet’ s evidenceto the policefor
several weeksthereafter. The prosecutor was then made aware of Paguet’ s existence

and of Tardif’s attempt to implicate the appellant.

Once Paguet’ s existence had been disclosed to the authorities, the Crown
prosecutor met with Paquet in the presence of Tardif, and Paquet was shown a series
of eight more photographs of the appellant taken during alabour dispute, in which the
appellant was protesting in front of hisradio station. There was no proper reason for
Tardif, with his own separate agenda, to be allowed to be present at this meeting.
Therewas even lessreason for the City of Sainte-Foy then to hire Tardif as part of the

criminal investigation team despite his obvious conflict of interest.

No photographs of similar-looking people were included in the eight
photographs. If Paguet were to make an identification at all, it had to be of the
appellant. On thispoint we agreewith the observation madein R. v. Dwyer (1924), 18
Cr. App. R. 145, at pp. 147-48, referred to by our colleague at para. 191, but with
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respect, it seems to refute rather than support her conclusion. In that case, Lord

Hewart C.J. wrote, at p. 148:

Onedistinction, however, isquiteclear. Itisonethingfor apolice officer,
who is in doubt upon the question who shall be arrested, to show a
photograph to another person in order to obtain information or aclue upon
that matter; it is another thing for a police officer dealing with witnesses
who are afterwards to be called as identifying withesses to show to those
persons photographs of those whom they are about to be asked to identify
beforehand.

Our colleague suggests that Dwyer does not impugn the Crown
Prosecutor’ s conduct in thisinstance, but rather supports her position because “[t]he
identification of the appellant was merely one element in the body of circumstantial
evidence on which the charge was based” (para. 192). However, with respect, this
understates its importance. The prosecutor needed to know whether Paguet could
provide credible evidence of identity to overcome the presumption of the appellant’s
innocence. It was the prosecutor’s own view that without Paguet he had no case. It
was therefore critical for him to determine whether or not Pagquet could supply the
missing evidentiary link in court. The prosecutor may have been persuaded of the

appellant’ sguilt. The question for him in March 1991 was whether he could proveit.

Furthermore, in light of the publicity surrounding the defamation action,
Paquet knew perfectly well the importance attached by Tardif to identifying the
appellant asthe* bearded man”. Inthiscase, unlikethe situation contemplated by L ord
Hewart C.J., the prosecutor himself was present at this improper identification

procedure.
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Paquet then identified the appellant in one of the eight photos, stating that
thiswas his*“bearded man”, whom he had seen on the night of the murder. However,
as pointed out by the judges of the Court of Appeal in the criminal proceedings, the
appel lant's eyes, which Paguet claimed were critical to his identification, were not

visible in this particular photograph.

The prosecutor not only admitted at trial that apositiveidentification of the
appellant was never made but also that this was not possible because the eyes and
beard were the only traits of the appellant that Paquet was ever able to identify. The
prosecutor was familiar with the fundamental rules of eyewitnessidentification. He
also knew he had to prove identification beyond a reasonable doubt in order to obtain
a proper conviction. His willingness to pursue the appellant with a charge of first
degree murder in these circumstances is central to the determination of whether this

is a case of mere recklessness or malice.

The deficiencies in Pagquet’s evidence must have been obvious to the
prosecutor from the outset, and indeed hisview of the matter isshown by histreatment
of Pagquet at trial, where he deliberately chose not to ask Paguet to identify the
appellant in the courtroom. He admitted that thiswas because Paquet could not do so,
seeing as he recognized only the eyes and possibly only the shape of the eyes of a
“bearded man”. An obvious question arises in these circumstances: if a legitimate,
unequivocal or even adequateidentification of the appel lant had already been made by
Paquet, is it conceivable that he would be entirely incapable of identifying the
appellant in person? The appellant may have discarded his beard and put on some

weight in the intervening years but Paquet’ s identification allegedly centred on “the
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eyes’, which were the same. In our view, such a flagrantly inadequate eyewitness

identification could not have served as a legitimate basis for proceeding to trial.

Nor, in our view, do the cases cited by our colleague lend support to what
was done here. In R. v. Svanston (1982), 65 C.C.C. (2d) 453 (B.C.C.A.), thewitness
had positivelyidentified the accused as hisassailant on previousoccasions(at aline-up
and at apreliminary hearing). Inthe caseat bar, therewasno such prior identification.
Paquet said only that he encountered a man with abeard and distinctive eyesat night
around the time of the murder and near the scene of the crime, and cameforward more

than eight years later.

In Mezzo v. The Queen, [1986] 1 S.C.R. 802, as well, there was strong
identification evidence before the irregularities took place during subsequent
identification sessions. It isimportant to recall that Wilson J. said in Mezzo that the
improprietiesin the line-up do not necessarily destroy otherwise good evidence. The
operative words here are “otherwise good evidence”. Smilarly, in Marcoux v. The
Queen, [1976] 1 S.C.R. 763, which is discussed by Wilson J. in Mezzo, this Court
found that thetrial judge properly put the identification evidenceto the jury in spite of
the problemswith its quality because the complainant actually identified the accused
on two occasions at the police station. In the case at bar, not only were there
irregularities that were so “improper as to be beyond the power of the jury to handle
given aproper direction by thetrial judge” (to borrow thewords of Wilson J. at p. 833)
but no identification of the appellant by the only identification witness, Pagquet, had

ever taken place.
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Even the majority judgesin the Quebec Court of Appeal (Beauregard and
Brossard JJ.A.) strongly disapproved of the manner in which the investigation was
conducted. Infact, in hisjudgment, Brossard J.A. condemned the prosecutor for: (1)
lending any credibility at all to the evidence of identification provided by Paquet, and
(2) failing to take into account the probable inadmissibility of the recorded
conversation in light of existing case law. Brossard J.A. added that on both of these
points, the prosecutor was wrong and negligent in carrying out his professional

mandate.

(2) The Recorded Conversation

The prosecutor says that the emergence of Paquet’ s evidence caused him
to re-examine the file, and in particular the surreptitiously recorded conversation
between the appellant and the victim’ sfather. Thereweretwo problemswith reliance
on the recorded conversation. Firstly, the prosecutor must have known it was not

properly admissible. Secondly, even if admissible, it proved nothing.

In her analysis, L’ Heureux-Dubé J. takesissue with the Court of Appeal’s
ruling in the criminal trial that the recordings should have been declared inadmissible
under s. 24(2) of the Canadian Charter of Rightsand Freedoms. She emphasizesthat,
at the time this conversation was recorded in 1983, the law had yet to develop to the
point that the prosecutor would have known that the tapes would be inadmissible.
Further, by the time of the criminal proceedingsin 1991, atrial judge would still have
the discretion, pursuant to s. 24(2) of the Charter, to determine whether the admission
of this evidence would bring the administration of justice into disrepute and thus, to

find it admissible proof.
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We respectfully disagree with this reasoning. In R. v. Duarte, [1990] 1
S.C.R. 30, this Court clearly held that the surreptitious electronic surveillance of an
individual by an agency of the state constitutes an unreasonabl e search or seizureunder
s. 8 of the Charter. Onthisauthority, itisclear that, by thetimecriminal chargeswere
brought in 1991, the Crown prosecutor would have known, or at least should be taken
to have known, that unauthorized policerecordings of the appellant’ scommunications

made without his knowledge or consent were not proper evidence.

Further, even if the tapes were admissible, the Crown would have known
that they had no probative value. At best, they contained the appellant’ s speculations
in regard to the crime, which were made in response to continued prompting by the
victim's father. In addition, within this conversation the appellant denounced the

killing and said he himself wasincapabl e of such an act. Hethus explicitly denied any

complicity in the crime. Given these considerations, it is clear that the tapes, in and

of themselves, could not serve to establish reasonable and probable cause for the
prosecution initiated againg the appellant. The way in which this recording was
manipulated by the prosecutor before the jury will be discussed below in connection

with malice or improper purpose.

(3) Other Factors

Several other factorsfurther reveal the absence of reasonable and probable
causefor the appellant’s prosecution. To begin, the prosecution did not advance any
proof of motive. AsLeBel J.A. noted in hisreasonsat the Court of Appeal, the Crown
had no evidence to support its theory that the appellant was enraged after his

relationship with the victim ended (p. 428). Further, there was no evidence that the
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appellant left work at any time on the night of the murder, or proof of the allegation
that he knew facts and details about the murder before other mediadid. Finally, the
police investigation never produced any weapon or evidence to suggest that the

appellant owned afirearm.

To say that a prosecutor must be convinced beyond a reasonabl e doubt of
an accused person's guilt before bringing chargesis obviously incorrect. That isthe
ultimate question for the trier of fact, and not the prosecutor, to decide. However, in
our opinion, the Crown must have sufficient evidence to believe that guilt could
properly be proved beyond a reasonable doubt before reasonable and probable cause
exists, and criminal proceedings can be initiated. A lower threshold for initiating
prosecutions would be incompatible with the prosecutor’s role as a public officer
charged with ensuring justice is respected and pursued. See Boucher v. The Queen,
[1955] S.C.R. 16; R. v. Bain, [1992] 1 S.C.R. 91; Nelles, supra; R. v. Charest (1990),
28 Q.A.C. 258; and R. v. S. (F.) (2000), 47 O.R. (3d) 349 (C.A.). Wethink it must
have been clear to the prosecutor on March 20, 1991, when he authorized the charge
of first degree murder againg the appellant, that this evidence could not properly have

resulted in a conviction.

Our colleaguerelies greatly on the factsthat the preliminary inquiry judge
concluded there was sufficient evidence to send the appellant to trial; that the trial
judge did not direct averdict of acquittd; and that the jury convicted. However, these
events post-dated the prosecutor’s decision, and were in each instance decisions
governed by different considerations. Moreimportantly, thetrial was, asfound by the

unanimous Court of Appeal in the criminal case, deeply flawed. In our opinion, the



33

34

35

-27-
prosecutor cannot bootstrap his own position on the basis of flawed court decisions

that were swept away by the acquittal directed by the Court of Appeal.

Nor can the prosecutor rely on consultations that he had with colleagues
and superiors. He knew more about the case than they did and, as the holder of an
important officeunder the Criminal Code, R.S.C. 1985, c. C-46, thedecisionto lay the
charge was hisand hisalone: R. v. Campbell, [1999] 1 S.C.R. 565, at para. 33.

In our view, the charges brought againg the appellant were based on
fragments of tenuous, unreliable and likely inadmissible evidence. They were
accurately characterized by Rioux J. at trial and LeBel J.A., dissenting, in the Court of
Appeal, as being grounded in mere suspicion and hypotheses. As such, it could not
serveto provethe appellant’ sguilt beyond areasonabledoubt. Thisbeingthe case, we
are of theview that the proceedings at i ssue were not based on reasonabl e and probable

cause.

B. Malice or Improper Purpose

In addition to an absence of reasonable and probabl e cause, a suit brought
pursuant to an allegedly abusive prosecution may succeed only where malice or an
improper purposeisshown. Thiscriterion wasdiscussed by Lamer J. in Nelles, supra.
Writing for amagjority of thisCourt, Lamer J. noted that cases of malicious prosecution
involve serious allegations, which relate to the misuse and abuse of the criminal

process and the office of the Crown Attorney. He stated (at pp. 193-94 and 196-97):
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To succeed in an action for malicious prosecution againg the Attorney
General or Crown Attorney, the plaintiff would have to prove both the
absence of reasonabl e and probabl e causein commencing the prosecution,
and malicein theform of adeliberate and improper use of the office of the

Attorney General or Crown Attorney, ause inconsistent with the status of
“minister of justice”.

We are not dealing with merely second-guessing a Crown Attorney’s
judgment in the prosecution of a case but rather with the deliberate and
malicious use of the officefor endsthat areimproper and inconsistent with
the traditional prosecutorial function. [Emphasisin original.]

As such, asuit for malicious prosecution must be based on more than recklessness or
gross negligence. Rather, it requires evidence that reveals a willful and intentional
effort on the Crown’ s part to abuseor distort its proper role within the criminal justice
system. Inthecivil law of Quebec, thisiscaptured by the notion of “intentional fault”.
The key to amalicious prosecution ismalice, but the concept of malicein thiscontext
includes prosecutorial conduct that isfueled by an“improper purpose” or, inthewords
of Lamer J. in Nelles, supra, a purpose “inconsistent with the status of ‘minister of

justice’” (pp. 193-94).

Thetrial judge in this case held that the prosecutor acted for an improper
motive. It wasthetask of thetrial judge, Rioux J., to find the facts, and in our view,
after looking at all the circumstances, his findings are entitled to deference that the
majority of the Court of Appeal was not prepared to give. In short, in our opinion, the

Court of Appeal wrongly interfered with the findings of the trial judge.

In the case at bar, various significant factors stand out as indicators of an

improper purpose underlying the Crown’ s decision to initiate proceedings against the
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appellant. In discussing these factors, we do not wish to emphasize the importance of
oneover another. Inthefinal analysis, it isthetotality of all the circumstancesthat are

to be considered in cases of this kind.

At the outset, the absence of reasonable and probable cause, which has
been discussed above, is particularly noteworthy. The Crown prosecutor ignored the
probableinadmissibility and lack of probative value of the recorded communications
between the appellant and the victim’ sfather. He also relied on the extremely tenuous
identification evidence offered by Paguet as the primary basis for reopening the
investigation and prosecuting the appellant. All of thisoccurred in the context of the
well-publicized million dollar defamation action brought by the appellant. In these
exceptional circumstances, in our opinion, no prosecutor acting in good faith would
have proceeded to trial on a first degree murder charge with such substandard and
incomplete proof. Thedecisionto recruit theretired policeman, Tardif, to assistinthe
resurrected prosecution file, notwithstanding Tardif’s status as a defendant in the
appellant’s defamation suit, is further evidence of malice in the sense of the
prosecutor’s apparent indifference to the improper mixing of public and private

business.

Themanner inwhich the prosecutor dealt with the surreptitiously recorded
conversation between the appellant and the victim’s father further points to an
improper purpose. We must assumethat the prosecutor knew the relevant law, and in
particular that the surreptitiously recorded conversation was not properly admissible
(Duarte, supra). His decision to proceed regardless is evidence of malice, and his
successin persuading thetrial judge to erroneously admit the improper evidenceis, if

anything, an aggravating circumstance.
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During the recorded conversation, in responseto prodding by thevictim’s
father, the appellant speculated on the type of person who may have committed the
murder and, as mentioned earlier, expressly denounced the act in no uncertain terms.
The prosecutor, however, invited the jury to replace the word “he” in the appellant’s
conversation with “1”, thereby creating the illusion that the appellant was speaking
about the murder in the first person rather than in the third and thus confessing to be

the killer, asfollows:

[TRANSLATION] If we don't put hiswordsinto the third person, as he
did so well, we can say the following, keeping in mind that these words
came out of his own mouth during his conversation with Mr. Alain:

“France made a mistake at one point that | understood to be out of
spite.”

Now I'll replace “he” with “1”.

“Then something mean was done to me, that was premeditated, then
it was something really insulting.

Because | did that, | mean, I’m aguy who, | don’t know, I’ve aways
had that ideain my mind, and | don't know why | can't get rid of it.”

As found by the Court of Appeal in the criminal case, this manipulative
approach effectively distorted the appellant’ swords, andimproperly transformed them
into a full confession of guilt. The Crown’s actions thus were more than careless.
Rather, they represented an active effort to obtain a conviction at any price. Thisran
counter to the nature and spirit of the Crown Attorney’s role, which was aptly

described by Rand J. in Boucher, supra, at pp. 23-24, in awell-known passage:
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It cannot be over-emphasized that the purpose of a criminal
prosecution is not to obtain aconviction, itisto lay before ajury what the
Crown considers to be credible evidence relevant to what is alleged to be
acrime. Counsel have a duty to see that all available legal proof of the
factsis presented: it should be done firmly and pressed to its legitimate
strength but it must also be done fairly. The role of prosecutor excludes
any notion of winning or losing; hisfunctionisamatter of public duty than
which in civil life there can be none charged with greater personal
responsibility. It isto be efficiently performed with an ingrained sense of
the dignity, the seriousness and the justness of judicial proceedings.
[Emphasis added.]

Thetangledrelationship between the criminal proceedingsinitiated againgt
the appellant, and the appellant’ s defamation suits againg Tardif and André Arthur,
also suggests that the prosecution was motivated by an improper purpose. The
prosecutor knew about the defamation suits, and that Tardif was retired by the time
Paquet came forward. Nevertheless, he allowed Tardif to resume work on the case,
even though he was in a conflict of interest and had no authority to conduct an
investigation or to gather evidence. The prosecutor also knew that Paquet had beenin
contact with Tardif for several weeksbefore police authoritieswere contacted. Hewas
further aware that Paguet had “ often” seen newspaper photographs of the appellant in
the past, but choseto comeforward only in 1991. The prosecutor also knew about the
first identification session with Tardif, in which Paguet was shown a photo of the
appellant with all but hiseyescovered, and Tardif wasallowed to be present during the

second identification session held in the prosecutor’ s office.

One might ask why the prosecutor did not question Tardif’ sinvolvement
in the case or scrutinize the credibility of a withess who was brought forward after
having first beenin contact with the CHRC radio station, and then with Tardif. Inour
opinion, thisjuxtaposition of eventsshowstheimportance of the prosecutor’ sduty not

to allow the criminal processto be used as a vehicle to serve other ends, in this case
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the ends of Arthur and Tardif in attempting to defend againg the appellant’s
defamation action. The Crown madethe decisionto prosecute withthefull knowledge
that prosecuting the appellant woul d potentialy assi st the defendantsin the defamation
actions. Thiswasthus more than asimple abdication of prosecutorial responsibilities
tothepoliceor, inthecaseof Tardif, to aformer policeofficer. Rather, the prosecutor
lent his office to a defence strategy in the defamation suits and, in so doing, was
compromised by Tardif’ smanipulation of the evidence and theirregul aritiesthat took

place during the 1991 investigation process.

To recapitul ate on the question of motive, it was the prosecutor’ s opinion
in 1986 that there were no reasonabl e and probable grounds to lay the murder charge.
The problematic evidence of Paquet and the “reconsidered” evidence of the
surreptitious police recording did not, on any reasonable view, remedy the obvious
deficiencies. What then motivated the prosecutor? If it was a simple lapse of
judgment, the appel lant has no cause of action. But thereismore. Despite knowledge
of the private interest of CHRC and Tardif in defending the defamation action, the
prosecutor did not keep himself at arm’ slength but invited Tardif, the civil defendant,
back on to the criminal prosecution team. The key witness, Paquet, was interviewed
with Tardif’ s participation. Thiswas despite the prosecutor’ s knowledge of Tardif’'s
previous effortsto obtain from Paquet an identification that Paquet could not in truth
make. The prosecutor might have been persuaded of the appellant’ s guilt, but he must
have known that he lacked the credible evidence to proveit. Thisleads, on abalance
of probabilities, to one of two conclusions. Either the prosecutor allowed hisofficeto
be used in aid of the defence of a civil defamation action, which is a perversion of
powers (détournement de pouvoirs) and an abuse of prosecutorial power, and thus

malice in law; or, the prosecutor decided in 1991 to go after the appellant to secure a
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conviction at all costs, despite his earlier decision that there was no case for the
appellant to answer, and was quite willing to harness the tainted assistance of Tardif
to thisend. Thiswas not only based on tunnel vision, but also tainted tunnel vision.
In either case, there was a flagrant disregard for the rights of the appellant, fuelled by
motivesthat wereentirelyimproper. Thefactsof thiscasearethushighly exceptional.
Nelles, supra, established a generous boundary within which prosecutors acting in
good faith haveimmunity despite bad decisions. The mixed motives of the prosecutor
inthiscasecarried him acrossthat boundary. UnlessNellesisto beread as staking out
aremedy that isavailable only in theory and not in practice, the appellant was entitled
to hold the prosecutor accountable in the civil action brought following the abusive

prosecution.

Considering the prosecutor’ s actionsin their entirety, we would therefore
conclude that they amount to “a deliberate and improper use of the office of the

Attorney General or Crown Attorney, ause inconsistent with the status of ‘ minister of

justice’”. His conduct constituted an abuse of prosecutorial power, and an attempt to

mislead the court for the purposes of securing aconviction. Inour view, thisamounts
to malice or, as Lamer J. stated in Nelles, a perpetuation of “afraud on the process of
criminal justice” (p. 194). As such, we agree with the following passage articulated

by LeBel J.A. in hisdissenting opinion in this case (at p. 431):

[TRANSLATION] The prosecutor committed one illegal act after
another, contrary to the principles of criminal law and the rules of
procedure of the judicial sysem. Although he should have known the
probable consequences of his acts, he abused his powers as an officer of
the court and pursued an unlawful goal. That unlawful goal and thus bad
faith may be inferred from the record as a whole. It would appear from
both the circumstances prior to the laying of the complaint and from the
conduct of the casethat the objectivewasto obtainaconviction despitethe
rules of law, based on a deep-seated belief as to the accused’s guilt that
was not justified by an objective review of the case.
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[11. Disposition

For the foregoing reasons, we would allow the appeal, set aside the
judgment of the majority of the Quebec Court of Appeal, and restore the order of
Rioux J. on the responsibility of the Crown, and the damages award ordered by

Letarte J. The appellant is entitled to his costsin this Court and in the courts below.

English version of the reasons of L’Heureux-Dubé, Gonthier and

Bastarache JJ. delivered by

L’Heureux-DuBk J. (dissenting) —

|. Introduction

The appellant brought an action for damages againg the respondent, the
Attorney Genera of Quebec, following his acquittal by the Quebec Court of Appeal
on a charge of first degree murder. This appeal invites us to determine what is the
regime of immunity and of extra-contractual civil liability applicable in Quebec law
to the Attorney General of Quebec and Crown attorneys in respect of malicious
prosecutions. More specificaly, we must decide whether Nellesv. Ontario, [1989] 2

S.C.R. 170, applies in the Quebec civil law context, and if so, to what extent.

As regards the duality of the legal sources of Quebec law, L.-P. Pigeon

(later judge of the Supreme Court of Canada) observed that “[n]ot enough is made of
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the fact that Québec is not purely and simply a civil-law province; it is a civil-law
provincein private law but not in public law” (Drafting and Interpreting Legislation

(1988), at p. 65). Theissue in this case concernsthe public law/private law debate.

[l. Facts

In order to determine the extent of the respondent’s liability, should the
respondent be found liable, it will be necessary to examine in detail the facts out of
which the criminal charge againg the appellant arose, as well as the evidence
introduced by the prosecution at trial. To avoid repetition, | will set out here only the

facts essential for the proper understanding of what follows.

A. The Criminal Charge

On October 25, 1982, France Alain, a mechanical engineering student at
Laval University in Québec, was seriously wounded intheright hip by gunshot. Taken

to hospital, she died afew minutes | ater.

On March 20, 1991, after along and painstaking investigation, the Quebec
Crown attorney authorized the laying of a charge of first degree murder againg the
appellant. On November 10, 1991, after atrial by judge and jury, the appellant was
convicted as charged, and sentenced to life in prison without eligibility of parole for

25 years.
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Theappellant appeal ed hisconviction, and on August 20, 1992, the Quebec
Court of Appeal, in a unanimous decision rendered per curiam, set aside the guilty
verdict and entered averdict of acquittd: R. v. Proulx, [1992] R.J.Q. 2047, 76 C.C.C.
(3d) 316. Initsdecision, the Court of Appeal pointed out errors committed by thetrial
judge and concluded that [TRANSLATION] “in the present case, a properly instructed
jury ‘could not reasonably have decided that the accused was guilty beyond a
reasonable doubt’” (p. 383 C.C.C.).

B. The Civil Action

Following hisacquittd, theappellant sued the Attorney General of Quebec,
essentidly claiming serious errors which had vitiated the trial as pointed out by the
Court of Appeal. Essentially, the appellant claimed that such aserious charge waslaid

without reasonable and probable grounds, and with malice.

By afirstjudgment dated August 7, 1997, the Quebec Superior Court found
the respondent liable. In a subsequent judgment, the quantum of damages was
established at $1,154,747.86; ajudgment was entered against the Attorney General for

that amount.

Onappeal, on February 11, 1999, that judgment was set aside by amajority

of the Court of Appeal and it isthat decision that is now being appeal ed before us.



56

57

58

-37-

[11. Judicial History

To avoid repetition, | will refer here only to the judgments in the civil
action. Theverdictsinthe criminal case are closely related to the factsthat will have
to be examined in detail when dealing with the extra-contractual civil liability of the

Attorney Generd.

A. Superior Court, [1997] R.J.Q. 2509 (Extra-contractual Civil Liability)

With only passing reference to the Quebec regime governing the extra-
contractual civil liability of the Attorney General for malicious prosecutions, Rioux J.
relied aimost entirely on the reproaches directed by the Court of Appeal to the trial
judge when quashing the verdict of first degree murder. He concluded that
[TRANSLATION] “the Crown charged the plaintiff based on suspicion, supposition and
conjecture, and did so after relying on unlawful interrogationsin which laid real traps.
The Attorney General must, therefore, be held liable for the acts of his agents who
approved and agreed to the police investigation conducted in this case, who went so
far asto take part in it, and who decided to go ahead despite the flimsy nature of the
evidence they had before them” (p. 2515).

B. Superior Court, [1997] R.J.Q. 2516 (Quantum)

Since the parties had agreed to sever the process on account of theillness
of the trial judge, Letarte J. took over the case and assessed the quantum of damages
at $1,154,747.86, as follows (at p. 2525):
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Expenses: $115,440.00
Lossof earnings capacity:  $814,347.86
Moral damages: $250,000.00
59 Due to an error in addition, the total should read $1,179,787.86.
60 Letarte J., therefore, ordered the Attorney General of Quebec to pay that

amount, plusinterest and the additional indemnity provided by the Quebec Civil Code.

C. Court of Appeal, [1999] R.J.Q. 398

61 Each of the three judges of the Court of Appeal wrote separate reasons.
WhileLeBel J.A. dissented asto the extra-contractual liability of the Attorney General
of Quebec for malicious prosecution, he wrote the main opinion concerningtheregime
applicablein thisareain Quebec law. Although with significant differences, histwo
colleaguesagreed generally with himon thispoint, their disagreement rel ated primarily

to the application of the Nelles decision, supra, to the facts of the case.

(1) The Quebec Law Regime Governing the Extra-contractual Civil
Liahility of the Attorney General of Quebec for Malicious Prosecution

(@) LeBel J.A.

62 LeBel J.A. conducted an exhaustive analysisof theapplicablelaw. Hefirst
examined therole of the Attorney General of Quebec in the Canadian criminal justice

system and, more specificaly, under the provisions of An Act respecting Attorney
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General’ s prosecutors, R.S.Q., c. S-35. He concluded that, despite the diversity and
complexity of the duties assigned to them, prosecutors perform judicial or quasi-

judicial functions (at p. 412):

[TRANSLATION] The multiple and complex functions of prosecutors,
who examine, authorize, conduct or, where appropriate, withdraw charges,
isnot easily characterized in acomprehensive and definitive manner. The
fact that those duties are closely connected and are of a discretionary
nature has generally led the courts to characterize the function of
prosecutors asjudicia or quasi-judicial.

He went on to do an equally detailed analysis of the duties of prosecutorsin relation
to the laying of a criminal charge, and concluded that only [TRANSLATION] “where
there are sufficient grounds, which are characterized as reasonabl e and probabl e both
by judicial practice and by the directives governing the conduct of Crown attorneys’,
must the decision to authorize prosecutions be made, based on “factors that are

objectively verifiable and the probable state of the law” (p. 415).

LeBel J.A., as he then was, then turned to the rules of extra-contractual
civil liability in Quebec law, and based his analysis on Laurentide Motels Ltd. v.
Beauport (City), [1989] 1 S.C.R. 705, concluding that the function of the prosecutor
was determined primarily by public law and the legal rules that apply to
[TRANSLATION] “political authority” (p. 410). He made a distinction between purely
administrative decisions and policy or “politicd” decision, the latter being protected
by relative immunity from civil liability actions, while the former are subject to the
ordinary rules of civil liability in Quebec. LeBel J.A. observed that public law has
moved away from the rule of absoluteimmunity, recognizing that suitsmay be brought

againg the state, itsimmunity being only relative.
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Atthispoint, LeBel J.A. considered Nelles, supra, acommon law decision
which, in his opinion, applied in Quebec public law, namely the relative immunity it
conferson the statefor the actions of its subordinates. On the other hand, becausethat
common law decision, in his view, was based on the tort of malicious prosecution, a
common law tort which he characterized as private law foreign to the Quebec law of
extra-contractual civil liability, he applied the Quebec civil law as it relates to the

concept of fault.

After comparing the concepts of grossnegligenceor deliberatefault to the
types of faults for which, according to Nelles, the state may be found liable for, he
concluded (at p. 425):

[TRANSLATION] Whilethedefinitionsgenerally assigned to the expressions
“malice’, “badfaith” and*“ grossnegligence’ areused indifferent contexts,
they appear to be substantialy the same as the expressions used in civil
law. One common point appearsto emerge. In Quebec, asin the common
law provinces, it has been held that there is a distinction between the
recklessand carel essconduct associated with grossfault (grossnegligence)
and malicious or malevolent conduct or conduct in which a blameworthy
state of mind was apparent.

Accordingly, in his view, the absence of reasonable and probable cause when laying
a charge amounts to gross negligencein civil law, and, when combined with malice,
it entails the extra-contractual civil liability of Crown attorneys. In his opinion, the

Quebec civil law then corresponds to the common law test of Nelles (at p. 425):

[TRANSLATION] . . . this solution recognizes a sphere of civil liability, by
denying immunity in situations where malice in the exercise of
prosecutorial functions or deliberate perversion of the objectives of those
functions can be established.
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(b) Beauregard J.A.

Beauregard J.A., adthough stating that he generally agreed with LeBel J.A.
with respect to the regimeof extra-contractual civil liability applicablein Quebec civil
law in relation to malicious prosecution, clearly dissociated himself from the
conclusion reached by LeBel J.A. on the question of the extent to which Nelles applies
in Quebec. He adopted the integral test laid down in Nelles on the question of
immunity, and thus on the liability of the Attorney General in the case. Unlike LeBel
J.A., he did not resort to the concepts of fault in Quebec civil law. According to

Beauregard J.A. (at p. 434):

[TRANSLATION] . .. inorder for an action in damages upon an acquittal to
succeed, the plaintiff must prove not only that he was prosecuted when
there were no reasonabl e and probabl e grounds for doing so, but also that
in authorizing the charge the prosecutor exhibited malice, a concept that
Lamer J. defined as follows:

.. . afraud on the process of criminal justice and in doing so has

perverted or abused his office and the process of criminal justice.

He criticized thetrial judge for [TRANSLATION] “failing to properly apply
Nelles and asking whether the prosecutor exhibited malice in the sense of Nelles’ (p.
434).

(c) Brossard J.A.

Brossard J.A. endorsed LeBel JA.'s analysis and, like him, adopted the

concept of fault asunderstood in civil law, while agreeing with histwo colleaguesthat
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the Nellestest appliesin Quebec. He held that the prosecutor wasfaulty and negligent
in the performance of hisprofessional duties. However, he concluded that the degree
of fault alleged against the Crown attorney did not reach the threshold needed in order
for the Attorney General to beliableinextra-contractual civil liability: [TRANSLATION]
“1 do not agreewith him [LeBel J.A.] regarding the application of the legal principles
he stated to the facts of this case. On this conclusively important aspect of the case,
| share the opinion of my colleague Beauregard J.A.” (p. 435). Later in hisreasons, he
added (at p. 436):

[TRANSLATION] First, although the Crown has an obligation in
criminal casesto prove the accused’ sguilt beyond areasonable doubt, the
burden in the civil trial is on the respondent to establish, by a
preponderance of evidence, that the prosecutor committed afault or faults
that may be characterized as gross and malicious, or as being the result of
reckless conduct. In other words, the respondent had to establish either
malice on the prosecutor’ spart or conduct that deliberately disregarded the
ultimate consequences of acriminal charge that he knew or ought to have
known could not stand up to an objective analysis of the evidence.

(2) Application of the Law to the Facts of the Case

After a detailed analysis of the evidence and of the Court of Appeal’s
decision acquitting the appellant, LeBel J.A. wrotethat [TRANSLATION] “faults were
committed by the prosecutor. The nature of those faults was such that he could not
invokethe relative immunity recognized at common law” (p. 433). He concluded that

the Attorney General’ s appeal had to be dismissed.

His two colleagues, Beauregard and Brossard J.A., allowed the appeal

essentidly on the ground that the facts, which were uncontested, as Beauregard J.A.
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mentioned, [TRANSLATION] “cannot provide sufficient basis for Proulx’s action in

damages’ (p. 435).

V. The Issue

The central issue in this case, as | noted at the outset, concerns the
determination of which legal regime is applicable in Quebec as regards the extra-
contractual civil liability of the Attorney General of Quebec and Crown attorneys for

malicious prosecutions.

In order to dispose of the aforementioned issue, it is necessary to briefly
review the sources of public law in Quebec and the role of the Attorney General and
Crown attorneys in Canada and in Quebec in relation to criminal prosecutions, and
make a more thorough examination of the immunity they enjoy under Quebec law in
relation to malicious prosecutions. The application of the Nelles decision, supra, to

Quebec is central to this exercise.

V. Analysis

A. Legal Sources of Public Law in Quebec

No onedisputesinthiscasethat publiclaw in Quebec derivesfrom English
law, asit has been amended over the yearsby statutes and caselaw. Both doctrineand

jurisprudence have dealt with the subject at length. For a non-exhaustive study of the
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guestion, see, asto thedoctrine: F. P. Walton, “The Legal System of Quebec” (1913),
33 Can. L.T. 280, at p. 281 (“where aquestion is one which belongs to the public law
it isthe law of England which must supply the governing principle; and upon such
matters the law of Quebec does not differ from that . . . of any other province of
Canada’); P. Garant, Droit administratif (4th ed. 1996), vol. 1, p. 10 ([TRANSLATION]
“the basis of our public law, in both Canada and Quebec, is the common law, which
was imported from England at the time of the Conquest, as it has been amended by
local statuteand caselaw”). Asfor jurisprudence, see: Canadian Broadcasting Corp.
V. Quebec Police Commission, [1979] 2 S.C.R. 618, at p. 644 (“The source of thislaw
is the common law, the principles of which are not set aside by statutes which do not
mentionit”); Senezv. Montreal Real Estate Board, [1980] 2 S.C.R. 555, at p. 562 (“It
need hardly be mentioned that in Quebec administrative law is of English origin”);
Attorney General of Quebec v. Labrecque, [1980] 2 S.C.R. 1057, at p. 1081; 2747-
3174 Québec Inc. v. Quebec (Régiedes permisd'alcool), [1996] 3 S.C.R. 919, at para.
81, per L'Heureux-Dubé J. (“the common law generally appliesin Quebec public law,

subject to specific legislative amendments”).

Thefollowing passage from Pigeon, supra, at p. 65, isparticularly relevant

to this case:

[In Langelier v. Giroux (1932), 52 B.R. 113] [I]ibel proceedings had been
instituted against a witness at a preliminary hearing. . . . The question at
bar was whether the witness's immunity was absoluteor relative. ... The
Court of Appeal decided that the matter . . . wasone not of civil law but of
publiclaw. Itistruethat libel isgoverned by civil law, under whichitis
an offence. It was decided, however, that the privileges arising from
public law are public law, and the witness's privilege is one of these. It
was consequently decided that the witness's privilege was governed by
common law: common law, it was specified, asit existed in 1774.
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At p. 67, the author discusses Alliance des Professeurs catholiques de Montréal v.

Labour Relations Board of Quebec, [1953] 2 S.C.R. 140, asfollows:

... it was decided that the rule of audi alteram partem. . . isaprinciple
which, athough not written down anywhere, must be applied. It is
obviously a common-law rule, and it was considered a matter of public
law, sinceit affected the court’ sjurisdiction. In other words, whilelabour
legislation isin principle considered civil law, the constitution of a court
with jurisdiction in labour mattersis considered public law because—and
here is where the Court of Appeal decision in Langelier v. Giroux . . .
comesinto play —the constitution of the courts, and the rules of immunity,
are considered public law, not private law.

Accordingly, abrief review of sources of law in Quebecisin order, asthis
Court did in a different context, although that context is not applicable here:

Laurentide Motels, supra, at pp. 737, 739-40 and 741.

The Quebec Act of 1774 sealed the fate of the two major legal systems
that would govern the law applicable in Quebec. French civil law as it
stood before 1760 with its subsequent amendments in Quebec for
everything relating to property and civil rights, and the common law as it
stood in England at that time, and as subsequently amended, for what
related to public law.

[T]he common law which applies in Canada in the area of public law, in
criminal asin administrative law, in the absence of legislation excluding
it, is the common law as subsequently amended by statute and case-
law. . ..

In everything not related to property and civil rights, then, common
law isthefundamental law in the Province of Québec. [Pigeon, supra,
at p. 66.]
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Public law has its origin in the common law, and common-law
decisions must thus be examined to determinethe state of publiclaw inthe
area applicable in Canada.

Thenature and scope of therulesof publiclaw and caselaw governing
the liability of municipalities are particularly important here, where the
dividing line between public and privatelaw iscrucid. Thistask ismade
all themore difficult as, at least initially, the common law courts made no
clear distinction between public and private law, which are both derived
from the same source, the common law.

Further, the following comments of Beetz J. in that case are particularly

relevant to this case (at p. 721):

The public law of Quebec is acknowledged to be composed of two
elements. statute and the common law. . . .

The second component of the public law is the common law. Two
clarifications must be made at this point. First, only that part of the
common law which is of public character is applicable. Because the
common law makes, in principle, no distinction between publicand private
law, the identification of the “public” common law can be adifficult task.
Nonethel ess, because Quebecisajurisdiction of two juridical regimes, the
civil law and the common law, the identification must be made. Second,
it is the common law as it exists at present that is applicable in Quebec
under art. 356 C.C.L.C.

(See also 2747-3174 Québec Inc., supra, at paras. 81-84, per L’ Heureux-Dubé J.)

Professor J.-D. Archambault (“Lessourcesjuridiques de laresponsabilité
extra-contractuelle de la Couronne du Québec: variations de droit public’ (1992), 52

R. du B. 515), commenting on Laurentide Motels, supra, stated (at p. 537):

[TRANSLATION] The public law-private law dichotomy, which at first
glance appears €l ementary, creates serious problemsin termsof definition
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and application. TheQuebeclegal profession, however, liketheprofession
elsewhere, does not have the option of ignoring or avoiding those
problems. First, our history and our political institutions have bequeathed
them both to us: the public common law, which comesfrom Englishroots,
and the private civil law, which is continental and French by derivation.

And neither of those root sources should infringe on its neighbour’s
domain, if it is not to risk jeopardizing the other’ sintegrity.

| am thus in complete agreement with LeBel J.A. on this point when he

states (at pp. 416-17):

[TRANSLATION] . . . Quebec public law still seems to recognize the
existence of a number of immunities that derive from the common law.
They are precluded only where the legislature has demonstrated a clear
intention to do so. . . .

Apart from the legislation, we must then look to the principles of
public law, which include the rules of the common law relating to
immunity.

Given this brief overview of sources of public law applicable in Quebec,
which are not disputed in this case, | now turn to the role of the Attorney General in

Canadian and Quebec criminal law, similarly not in debate in this case.

B. The Role of the Attorney General in the Criminal Law

It is not disputed, either in Quebec or in this appeal, that the role of the

Attorney General of Quebec and of the Crown attorneys is a matter of public law.

LeBel J.A. did aremarkable and very thorough study on this point, and |

adopt it without hesitation. | would like to quote some extracts, which seem, in my
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view, to put that rolein its proper context for the purposes of this appeal (at pp. 411-
12):

[TRANSLATION] The Attorney General is traditionally responsible for
administering justice and for initiating or terminating criminal and penal
prosecutions. Healso actsasthe representative of the Crowninthe courts
and in various criminal proceedings. Those functions give him the status
of constitutional guardian of the social peace, who hasaduty to ensurethat
crimes and violations of the law are punished (Canada. Law Reform
Commission. Criminal Procedure: Control of the Process. Ottawa: The
Commission, 1975. Pp. 12-14).

The function of screening or authorizing prosecutions arises at a
particularly sensitive point in criminal law enforcement. That isthe point
at which it is decided whether a criminal proceeding will be initiated
againg an individua. It isthe job of the prosecutor to examine charges
and to authorize them where there are reasonable and probable grounds
that an offence has been committed.

The Attorney General and the Attorney General’ s prosecutors are the
guardiansof the publicinterest, and assumeageneral responsibility for the
efficient and proper functioning of the criminal justice system. Their role
isnot limited to that of private counsel who isresponsiblefor anindividual
case (Canada. Law Reform Commission. Controlling Criminal
Prosecutions: the Attorney General and the Crown Prosecutor. Ottawa:
The Commission, 1990. Pp. 18-19).

(See: J. Sopinka, “Malicious Prosecution: Invasion of Charter Interests. Remedies:
Nellesv. Ontario: R. v. Jedynack: R. v. Smpson” (1995), 74 Can. Bar Rev. 366; D.
Butt, “Malicious Prosecution: Nellesv. Ontario: REJOINDER — John Sopinka— [1994]

74 Can. Bar Rev. 366" (1996), 75 Can. Bar Rev. 335.)



82

83

84

85

-49-
| shall return later to thisaspect of the analysis, which deal swith the duties
and obligations of the Attorney General and Crown attorneysin criminal prosecutions,

more appropriately examined when applying the law to the facts of the case.

Thisbrings usto the crux of thiscase: theanalysisof the extra-contractual

civil liability of the Attorney General for malicious prosecutions in Quebec law.

C. The Extra-contractual Civil Liability of the Attorney General and Crown
Attorneys in Relation to Malicious Prosecutions

Theregimeof liability which appliesto the Crown isclosely related to the
rules governing relative or absolute immunity enjoyed by the Crown since time
immemorial. It is clear that if the Crown enjoys absolute immunity from extra-
contractual civil liability, bothin privateand publiclaw, it cannot be successfully sued
even for malicious prosecutions. On the other hand, if the Crown enjoys no immunity
andis, in that respect, equal to any other respondent, as has been argued in the past, in
both privateand public law, thereisnothing to prevent it from being sued for any type
of extra-contractual civil liability. Is there a distinction to be made in that regard
between civil liability as amatter of privatelaw and as a matter of public law? If so,
what of immunity? If thereisimmunity, does that immunity apply to both the Crown
and the Attorney General and Crown attorneys? In the affirmative, is that immunity
absoluteor relative, and isthere adistinction in that regard between the Crown and the

Attorney General in the case of malicious prosecutions?

It is from this perspective that | propose, first, to identify the sources of
Crown immunity and to briefly describe how that immunity has evolved over the

centuries, in order to determine the extent to which Nelles, supra, modified the rules
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of immunity. | shall then consider the extent to which that decision appliesin Quebec
public law, and consequently its impact on the liability of the Attorney General of

Quebec and Crown attorneys in relation to malicious prosecutions.

(1) Crown Immunity

| propose to only briefly review the major phases of this amost
millennium-long history since, here again, the historical aspect is not in dispute and
given that thereis awealth of doctrine and jurisprudence on the subject. (See onthis
point P. W. Hogg and P. J. Monahan, Liability of the Crown (3rd ed. 2000); P. Lordon,
Crown Law (1991); The King v. Cliche, [1935] S.C.R. 561; McArthur v. The King,
[1943] Ex. C.R. 77; The King v. Anthony, [1946] S.C.R. 569; R. v. Canadian
Broadcasting Corp., [1958] O.R. 55 (C.A.); R. v. Eldorado Nuclear Ltd., [1983] 2
S.C.R.551; Sparling v. Quebec (Caisse de dépbt et placement du Québec), [1988] 2
S.C.R. 1015; Alberta Government Telephonesv. Canada (Canadian Radio-television

and Telecommunications Commission), [1989] 2 S.C.R. 225.)

In “Les sources juridiques de la responsabilité extra-contractuelle de la
Couronne du Québec: variations de droit public’, supra, at p. 517, Professor
Archambault traces[TRANSLATION] “the English genesis of the prerogative” which, in
relation to tort liability, was expressed in the maxim that at one time becamevirtually
axiomatic, “ The King can do no wrong”, to the point that [TRANSLATION] “as political
and constitutional mores changed, the concept of prerogative grew to encompass a

range of situations”’.
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According to H. Immarigeon, La responsabilité extra-contractudle dela
Couronne au Canada (1965), at p. 51, quoted by Professor Archambault in hisarticle,
supra, [TRANSLATION] “whenever acasethat involvesprerogativemust bedecided, we
must look to the principles of English law, having regard, however, to the Canadian
statutory provisions that may have affected them, whether by amending them or by

eliminating them”.

Professor Archambault goes on to say (at pp. 519-20):

[TRANSLATION] The English law of prerogative was naturally
incorporated in Canadian law at the time of the Conquest in 1760. Her
Majesty’ srightsand privilegescould then be exercisedinthe Colony inthe
same way as in the mother country, unless they were eliminated or
modified by local legislation. A century later, the preamble to the
Constitution Act, 1867 expressed the desire of the participating provinces
tobefederdly united “withaConstitution similar in principleto that of the
United Kingdom”. The House of Lords later held that the prerogative
applied for the benefit of the provinces as well as the central government.
Quebec had expressly recognized thislegal heritageinart. 9C.C.L.C.: “No
act of thelegislature affectsthe rightsor prerogativesof the Crown, unless
they are included therein by special enactment.” Accordingly, absent
legislation to the contrary, Quebec civil law ascodified in 1866 did not run
counter to the prerogative in public law. Thus in 1867 the Crown in
Quebec enjoyed the prerogatives found in English public law, and more
specifically immunity from prosecution and from proceedingsintort. The
two prerogatives, which are separate but related, have been eroded, little
by little, by the legislature and courts of Quebec together, and havefinally
become completey blunted. Thismetamorphosisof the law of the Crown
in Quebec was accomplished on the foundation of British law.

Professor Archambault, supra, at p. 530, recallsthe rocky road travelled
by the prerogativesto our time, which includes the Cliche decision, supra, which, in
his view, [TRANSLATION] “approved the legislative repeal of the extra-contractual
immunity of the Crown in Quebec” and ultimately led to art. 94 of the Code of Civil
Procedure, R.S.Q., c. C-25.
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Lamer J. referred specifically to art. 94 C.C.P. in Nelles, supra, while
comparingthevariousschemesgoverning Crownimmunity for maliciousprosecutions
to thesituation in Ontario, wherethe Crown had, until then, enjoyed absol ute or quasi-

absoluteimmunity. Hewrote, in obiter (at p. 181):

The situation in Quebec differs in that since 1966 the Code of Civil
Procedure, R.S.Q., c. C-25, specifically provides for claims againg the
Crown in the following terms:

94. Any person having aclaimto exerciseagaing the Crown, whether
it be arevendication of moveable or immoveable property, or aclaim
for the payment of moneys on an alleged contract, or for damages, or
otherwise, may exercise it in the same manner as if it were aclaim
againg aperson of full age and capacity, subject only to the provisions
of this chapter.

No provisionsin this chapter prevent a suit for malicious prosecution
againg the Crown.

Lamer J. expressed no opinion as to the scope of that articlein respect of
publiclaw, adding the following important caveat: “However, the substantive issue of
immunity of Crown prosecutorshasnot beenfinally determined” (p. 181). Hereturned
briefly to the subject to support his position that there are policy considerationswhich
favour relativeimmunity for Crown attorneysin such cases, stating (at pp. 197-98): “In
addition, since 1966, the province of Quebec permitssuitsagainst the Attorney General

and Crown prosecutors without any evidence of aflood of claims.”

Clearly, this is an obiter dictum. As well, those comments, made in
passing, do not provide any substantive analysis of the scope of art. 94 C.C.P. in
relation to actions againg the Attorney General and Crown attorneys for malicious

prosecutions. Lamer J. himself indicated that the question had not been finally decided
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and, in any event, was not necessary for the solution of Nelles, supra. In the
circumstances, this obiter dictum cannot stand as authority on the issue before us.

LeBel JA. himself addressed it as follows (at p. 420):

[TRANSLATION] Theincidental commentsmade by Lamer J. regarding
the specific nature of the rules of Crown liability in Quebec law cannot
alter those conclusions [see reasons of Lamer J., pp. 181, 197-98]. The
central issue is not Ontario private law, but the question of the immunity
of the Attorney General and of prosecutors. AsLamer J. pointed out, the
legal situation in Quebec differs from the situation in Ontario, since
absoluteimmunity was abolished in Quebec long ago, given that the Code
of Civil Procedure expressly provides for a right of action againg the
Crown, and no law has been enacted to clearly define the legal rules that
apply to the Crown, the Attorney General and prosecutors. That does not
mean, however, that the Supreme Court decidedin that casethat in Quebec
the Attorney General and prosecutors enjoy no immunity, even relative.
At most, we can say that in Quebec, the question has not been finally
determined [see reasons of Lamer J., p. 181]. In doing a comparative
analysisof anumber of legal systems, Lamer J. did leavecivil law sysems
out of hisanalysis, because of the wide differences between those systems
and the common law tradition [p. 191]. It does not appear that Lamer J.
dealt in that instance with the specific case of the legal system of Quebec;
rather, hisreasons appear to be concerned with the privatelaw systems of
major civil law nations such as France.

| would note in passing that this obiter dictum by Lamer J. does not meet
the test proposed by Chouinard J. in Sellarsv. The Queen, [1980] 1 S.C.R. 527, at p.
530:

In Ottawa v. Nepean Township et al., [1943] 3D.L.R. 802, Robertson
C.J. wrotefor the Court of Appeal of Ontario, at p. 804:

.. . What was there said may be obiter, but it was the considered
opinion of the Supreme Court of Canada, and we should respect it and
follow it even if we are not strictly bound by it. [Emphasisadded.]
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The opinion hereisnot a*“considered opinion” on the subject; it ismerely acomment
that raises the question but is not intended to dispose of it, as Lamer J. himself states

and as LeBel J.A. correctly points out.

While, as| believe, art. 94 C.C.P. isintended to deal with actionsin extra-

contractual civil liability in private law againg the Crown in Quebec, it does not,
however, in my opinion, dispose of the question of actions in extra-contractual civil
liability againgt public authorities in public law, and in particular, for the purposes of
this appeal, of actions for malicious pros